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 On Behalf of Amicus Curiae 
Oregon Association of Defense Counsel

BRIEF ON THE MERITS



INTRODUCTION

	Amicus Curiae Oregon Association of Defense Counsel (“OADC”) submits this brief on the merits in support of the position taken by defendant, respondent on review, Edward S. Yu, and the decision of the Oregon Court of Appeals, in the case of Delong v. Yu Enterprises, Inc., 170 Or. App. 609, 13 P.3d 1012 (2000)Delong v. Yu Enterprises, Inc., 170 Or. App. 609, 13 P.3d 1012 (2000)" \s "Delong" \c 1 . 
In seeking a reversal of the court of appeals decision in this case, which recognized the defense of absolute privilege against a claim of defamation, plaintiff, petitioner on review, Delong contends in part that, in violation of the remedy clause of article I, section 10 of the Oregon Constitution, he has been denied altogether any remedy for a claimed injury to his reputation; and in accordance with this court’s recent decision in Smothers v. Gresham Transfer, Inc., 332 Or. 83, 23 P.3d 333 (2001)Smothers v. Gresham Transfer, Inc., 332 Or. 83, 23 P.3d 333 (2001)" \s "Smothers" \c 1 , this court should reverse the decision of the Oregon Court of Appeals.  However, the OADC believes that this court’s analysis and construction of the remedy clause of article I, section 10 was fatally flawed, and the court’s resulting decision in Smothers was wrong.  Under these circumstances, and in view of the fact that plaintiff advances his arguments on review in reliance, in part, on Smothers, the OADC believes that before embarking on the determination of the scope and possible limits and application of its holding in Smothers to the immediate case and others, this court should take the time now to re-examine its analysis, the conclusions drawn, and its decision in that sea-changing case.  
ARGUMENT

	In May 2001, this court announced its decision in Smothers v. Gresham Transfer, Inc., regarding the much and long debated construction and possible scope of the “remedy clause” of article I, section 10 of the Oregon Constitution.  In full, article I, section 10 states:
	“No court shall be secret, but justice shall be administered openly and without purchase, completely and without delay, and every man shall have remedy by due course of law for injury done him in his person, property, or reputation.”

In Smothers, this court held that the remedy clause of article I, section 10[[] 	The ending major clause of article I, section 10 is typically identified as the remedy clause:  “and every man shall have remedy by due course of law for injury done him in his person, property, or reputation.”] guarantees for all time a remedy for any injury to an “absolute” right — a right that is derived from nature or reason rather than arising solely from membership in a civil society — that was recognized in the common law at the time of the adoption of the Oregon Constitution.  Specifically, this court held:
“As one of the provisions of the Oregon Bill of Rights, the remedy clause of Article I, section 10, protects rights respecting person, property, and reputation that, in 1857, the common law regarded as ‘absolute’, that is, that derive from nature or reason rather than solely from membership in civil society.

“The drafters of the Oregon remedy clause identified as absolute rights respecting person, property, and reputation as meriting constitutional protection under the remedy clause.  As to those rights, the remedy clause provides, in mandatory terms, that remedy by due course of law shall be available to every person in the event of injury.  The word ‘remedy’ refers both to a remedial process for seeking redress for injury and to what is required to restore a right which has been injured.  Injury, in turn, is a wrong or harm for which a cause for action existed when the drafters wrote the Oregon Constitution in 1857.  A common law cause of action is a constitutionally adequate cause for action for seeking redress of injury for protected rights.”

Smothers, 322 Or. at 123–124.  The court noted, however, although the remedy clause granted constitutional protection to absolute rights, the provision did not preserve common law causes of action.  The court held:
“The legislature may abolish a common law cause of action, so long as it provides a substitute remedial process in the event of injury to the absolute rights that the remedy cause protects.  At a minimum, to be remedy by due course of law, the statutory remedy must be available for the same wrongs or harms for which a common law cause of action existed in 1857.  That is, if the common law provided a cause of action for an injury to one of the rights that the remedy clause protects, then that legislatively substituted process must be available for that remedy.”

332 Or. at 124. 
With these words, the court mandated a bold step backwards.  To paraphrase the court, the remedy clause of article I, section 10 freezes in place for all time those absolute rights concerning one’s person, property, or reputation that were recognized in the common law when the state constitution was adopted in the year 1857.  In other words, the Smothers court ruled that the legislature was and is without any authority whatsoever to abolish or otherwise limit any right or interest coming within the protective folds of the remedy clause of article I, section 10.  With these words, the Smothers court effectively swept aside or at least put in question the correctness of the major and many aspects of this state’s current civil law and its development over the past 150 years — that is, provided that Smothers can withstand a principled re-examination and analysis.  Here, the OADC believes that the supreme court’s analysis and construction of the remedy clause of article I, section 10 is significantly flawed and the court should undertake to again examine critically its explication.  

A reasoned, principled re-examination of the words and context of article I, section 10 of the Oregon Constitution, and the historical circumstances of its adoption and, to some extent, the caselaw interpreting that provision, show that the framers of this state’s constitution intended that the remedy clause of article I, section 10 guarantees the procedural fairness of the judicial remedial process.
 
This re-examination of Smothers begins, as did the supreme court’s original analysis, with the recognition that the ultimate goal in interpreting the remedy clause is to understand the wording of that provision in light of the way those words were understood and used by those who created those provisions, and to faithfully apply the discovered principles embodied in the constitution to the circumstances now existing.  E.g., State v. Rogers, 330 Or. 282, 297, 4 P.3d 1261 (2000)State v. Rogers, 330 Or. 282, 4 P.3d 1261 (2000)" \s "Rogers" \c 7 .  In practical terms, in construing a provision of this state’s constitution, the court must consider the specific wording of that provision, the case law surrounding it, and the historical circumstances that led to its creation and ultimate adoption.  E.g., McIntire v. Forbes, 322 Or. 426, 909 P.2d 846 (1996)McIntire v. Forbes, 322 Or. 426, 909 P.2d 846 (1996)" \s "McIntire" \c 1 .  
A.	The Text of Article I, Section 10Article I, Section 10" \s "Article I, Section 10" \c 7  of the Oregon Constitution.

Article I of this state’s constitution is specifically identified as the Bill of Rights.  Article I embodies not only the power of the citizens of the state of Oregon to govern themselves, this provision expressly delimits the government’s authority to affect the rights and interests of those governed.  Little changed from the language first proposed, article I, section 1 provides:
“We declare that all men, when they form a social compact, are equal in right; that all power is inherent in the people, and all free governments are founded on their authority, and instituted for their peace, safety, and happiness; and they have at all times a right to alter, reform or abolish the government in such manner as they think proper.”

Other sections of article I expressly prohibit the state from enacting any law that would interfere with or otherwise restrain the right of its citizens to enjoy freedom of religious opinion [section 3], freedom of speech and press [section 8], freedom from unreasonable search and seizure [section 9], equality of privileges and immunity [section 20], and freedom from ex post facto laws and laws impairing contracts [section 21].  Included in these prohibitions of governance is section 10, which is often is described as the “open court” provision [Carey, The Oregon Constitution, 468 (1926)Carey, The Oregon Constitution (1926)" \s "Carey" \c 3 ] and which is the subject of these immediate proceedings:  
“No court shall be secret, but justice shall be administered openly and without purchase, completely and without delay, and every man shall have remedy by due course of law for injury done him in his person, property, or reputation.”

	It may first be observed that, unlike the other limitations and restrictions on government that are set out in article I, the remedy clause of section 10 makes no clear or otherwise unambiguous reference whatsoever to the major premise of this court’s opinion in Smothers — that all absolute rights that were recognized in the common law at the time the Oregon Constitution was formally adopted would thenceforward be cast in constitutional concrete.  Indeed, rather than simply and expressly stating, for instance, that “all natural (absolute) rights affecting one’s person, property, or reputation in existence in the common law in the Territory of Oregon when this constitution takes effect shall, from this time forward, not be repealed or otherwise altered”, the remedy clause provides that “every man shall have remedy by due course of law for injury done him in his person, property or reputation”.  If the latter intended the former, it is at best an obtuse statement of a very simple concept.  Indeed, the Smothers court struggles mightily with its self-tied Gordian knot.  
In analyzing this text, the Smothers court observed that the remedy clause guarantees “a remedy” “by due course of law” for “an injury” suffered to one’s person, property, or reputation.  Smothers, 332 Or. at 92–94.  But, this formulation of the remedy clause raises several questions:  (i) does the remedy clause guarantee a remedy, or does it provide for a kind of remedy — a remedy by due course of law; (ii) is it significant that this clause refers not to an “injury” but to an “injury done”; and (iii) does the remedy clause recognize any and all “absolute” personal rights or something less broad in concept.  
	Not all of these questions can be answered or even answered in part merely by considering the text of the remedy clause itself; however, examination of the wording and phrasing used sheds some light on these issues.  For instance, although the court in its analytical parsing focuses closely on the words “remedy” and “injury”, and finds that these words relate to an underlying concept of a particular kind of personal right — that is, the all important natural or “absolute” right — in focusing on these words alone, the court loses sight of the context within which these words appear.  The question put is not the meaning of a single, disassociated word, instead, what is sought is a meaning that encompasses its place in, and the meaning of, the sentence in which it appears.  Thus by isolating the words “remedy” and “injury”, the Smothers court sweeps aside a meaningful contextual understanding of those words.  
The court’s approach emphasizes the word “remedy”, but a common sense reading of the remedy clause focuses on a kind of remedy:  a “remedy by due course of law” or a “means employed to enforce a right or to redress an injury”[[] 	J. Bouvier, A Law Dictionary Adapted to the Constitution and Laws of the United States of America, 340 (1839)J. Bouvier, A Law Dictionary Adapted to the Constitution and Laws of the United States of America (1839)" \s "Bouvier" \c 3 (emphasis added).  ] by a known and established jural process.  Similarly, the court’s focus on the word “injury” — but not on the phrase “injury done” — led it to a definition of a special kind of “wrong or tort”, an “absolute” injury “affecting person, property, reputation, and liberty”.  Smothers, 332 Or. at 93.  This definition then led, almost inevitably, to the discovery that the early “common law had evolved to protect individuals * * * against arbitrary government actions involving a person’s life, liberty, or property” [ibid. at 97],[[] 	Citing Coke, The Second Part of the Institutes of the Laws of England, 56 (ed. 1797).] and to BlackstoneBlackstone, Commentaries on the Laws of England (1765)" \s "Blackstone" \c 3 ’s observations regarding “absolute” common law rights [ibid. at 98–99][[] 	Citing 1 Blackstone, Commentaries on the Laws of England, 123-124 (1765).].  As summarized by the Smothers court, “absolute rights are founded on immutable laws of nature and reason, and are usually called liberties. * * * The common law recognized three absolute rights:  ‘the right of personal security [including reputation], the right of personal liberty, and the right of private property’”.  Ibid. at 99.  But again, a common sense reading of the remedy clause shows that these definitions and the constitutional expectations and guarantees to which they are intended outpace the very practical and express statement of the rights that are included in that clause.  Thus, rather than embodying a constitutional guarantee protecting “life, liberty, or property”, the language of the remedy clause of article I, section 10 refers to a more practical civil tort remedy for injury done to one’s “person, property, or reputation”.  See Linde, Without “Due Process”:  Unconstitutional Law in Oregon, 49 Oregon L. Rev. 125, 136–138 (1970)Without \“Due Process\”:  Unconstitutional Law in Oregon, 49 Oregon L. Rev. 125, 136–138 (1970)" \s "Linde" \c 3 .  Moreover, this clause does not speak to a broad, philosophical delimitation of governmental authority.  Instead, the remedy clause affords a remedy for “injury done”; a legal injury, an injustice fixed in the law at a particular point in time.  Thus, the uncomplicated syntax of the clause indicates that it offers constitutional protection only for an injury that was recognized at law at the time the harm happened, provided that that harm affected one’s person, property, or reputation.  
	Thus, although the Smothers court concluded that the very words of the remedy clause intend a constitutional guarantee of natural, absolute personal rights recognized in the common law of 1857, “[t]he short answer to attributing any such purpose to section 10 is that its words would be a strange way to express that purpose”.  Ibid. at 137.
	B.	General Historical Background.

	In reviewing the historical underpinnings of Oregon’s remedy clause, the Smothers court began, as most analyses have, with Sir Edward CokeCoke, The Second Part of the Institutes of the Laws of England (1797)" \s "Coke" \c 3 ’s commentaries on the 1225 version of Magna Carta.   As explained by the court:
“Coke’s commentary was not concerned with the meaning of * * * the Magna Carta of 1225.  Rather, Coke sought to explain how the common law had evolved since 1225, and to assert what Coke thought the law ought to be.  Coke used the Magna Carta of 1225, as he had used other ancient texts and reports, as a means to demonstrate how, in his view, the common law protected individuals by placing substantive restraints on both the Crown and Parliament and by adjusting relations between private individuals.”  

Smothers, 332 Or. at 95 (emphasis original).  This court went on, and with the aid of additional scholarly authorities — most notably Blackstone’s Commentaries on the Laws of England (1765) — ultimately concluded that, beginning with Magna Carta, the law had developed over several centuries to protect and shield an individual’s right in life, liberty, and property against arbitrary action or the assertion of personal privilege, initially by the Crown and the British peerage, and later by governmental action.  This meant that an individual could not be deprived of the “absolute” rights of life, liberty, or property unless by application of the known and established “common, statutory law or custome of England”  Smothers, 332 Or. at 96  (citing Coke, Second Institutes, 45–46, 50).  At the same time, a correlative, remedial principle was recognized that guaranteed recompense for an injury suffered to an individual’s right and interest that were recognized by the law.   Smothers, 332 Ors. at 96–97.
	As then noted by the Smothers court, upon this ancient history and evolving principles of individual rights and remedies, several early state governments drafted and included as part of their constitutions a guarantee of remedy by due course of law for an injury or the wrongful invasion of one’s liberty and the right to acquire and enjoy property.  However, with little analysis or principled explication, the Smothers court noted that the remedial principle embodied in the phrase “by due course of law”, or similar words, went beyond the requirement that a remedy may be had in strict accordance with the “common law, statutory law, or custome of England” to mandate the adherence of a state legislature to an individual’s absolute common law rights and their associated remedies.  As argued by the Smothers court:
“Courts in the nineteenth century also evaluated legislatively created remedies by examining whether they satisfied ‘due course of law’, ‘due process of law’ or ‘law of the land’ requirements.  As they had in Coke’s time, those phrases continue to share an ‘identity of meaning’ in the nineteenth century.   State as well as federal courts viewed the phrase as imposing an ‘important limitation’ on the exercise of legislative power. * * * The legislature was not free to barter away constitutional rights because they were ‘vested. unexchangeable, and unalienable’. ”

Smothers, 332 Or. at 109–110 (citations omitted)  In other words, the early American constitutional experience with the remedy provision mandated the continued availability of once recognized common law rights for any injury to the absolute rights of life, liberty, and property.  As found by the Smothers court:
“In sum, when the Oregon constitutional convention convened in 1857, courts and commentators had provided considerable insight into the background and meaning of remedy clauses in state declarations or bills of rights.  Those cases and commentaries revealed that the purpose of remedy clauses was to protect ‘absolute’ common law rights.  For injuries to those rights, the remedial side of the common law had provided causes of action that were intended to restore right or justice.  Remedy clauses mandated the continued availability of remedy for injury to absolute rights.  The requirement that remedy be by due course or due process of law was intended as a limitation on the legislature’s authority when it substituted statutory remedies for common law remedies.  It was the duty of courts to enforce those restraints in evaluating whether particular statutory remedies set aside the requirement that remedy be by ‘due course of law’.”

Smothers, 332 Or. at 112.  In effect, the Smothers court maintained that, by the mid-nineteenth century, the constitutional guarantee of a “remedy by due course of law” did not assure a remedy by a known and established judicial process; instead, it guaranteed a certain remedy, a remedy for an injury to a right established in the common law at the time of the adoption of the remedy clause.
	At this point it is important to again note that when construing and interpreting a constitutional provision, the ultimate goal of the court is to give effect to the intent of those who drafted and adopted the provision.  Towards that end, a review of the historical circumstances that underpin the creation, development, and its eventual adoption is undertaken to aid in the understanding of the “wording in the light of the way that wording would have been understood by those who created the provision”.  Vanatta v. Keisling, 324 Or. 514, 530, 931 P.2d 770 (1997)Vanatta v. Keisling, 324 Or. 514, 931 P.2d 770 (1997)" \s "Vanatta" \c 1 .  Quite clearly, the found historical circumstances and conclusions drawn therefrom do not establish, in fact, what was intended when, for example, the framers of the Oregon Constitution adopted the remedy clause of article I, section 10.  At best, this historical review and analysis represents some evidence of what the framers of this state’s constitution may have understood and possibly what they may have intended in adopting the remedy clause.  Thus, even if it is assumed that the Smothers court was correct in its assessment and conclusions regarding the historical circumstances surrounding the evolution and development of the remedy clause outside of the Oregon experience, an understanding of the latter is crucial to this court’s goal of discovering the intent of those who drafted and ultimately adopted that provision.  
	C.	The Oregon Experience.
	In principal part, the historical circumstances leading to the adoption of the remedy clause here in Oregon is given scant attention by the Smothers court.  In principal part, the court focuses on the fact that, although derived from article I, section 12 of the Indiana Constitution, the committee on the bill of rights of this state’s constitution did not copy verbatim the Indiana form, but rewrote and reorganized that section “to express in one clause all the requirements relating to open courts and judicial administration” and expressing “in a separate, independent clause the guarantee of remedy by due course of law for injury to person, property or reputation”.  Smothers, 332 Or. at 114.  Then, and noting that “the drafters of the Oregon Constitution were leery of legislative power” [ibid. at 113], the Smothers court concluded:
“The decision to express in a separate, independent clause the guarantee of remedy by due course of law for injury to person, property or reputation indicates that the drafters of the Oregon Constitution believed that the right to a remedy for injury to those rights needed to be stated clearly and unambiguously in the Oregon Bill of Rights.”

Ibid. at 114.  But does the Oregon experience demonstrate that the drafters intended to preserve for all time the then existing common law absolute rights, and does article I, section 10 of the Oregon constitution do so in a clear and unambiguous manner?  No; a fair examination of Oregon’s pre-constitution history and the development of the syntax of article I, section 10 answers both of these questions in the negative.
	For instance, on June 27, 1844, the Legislative Committee of the territory of Oregon passed into law an act that, among other things, spoke to the adoption of certain existing laws for the Oregon countryside:
“All the statute laws of Iowa Territory passed at the first session of the Legislative Assembly of said Territory, and not of a local character, and not incompatible with the condition and circumstances of this county, shall be the law of this government unless otherwise modified; and the common law of England and principles of equity, not modified by the statutes of Iowa or of this government and not incompatible with its principles, shall constitute a part of the law of this land.”

Laws of Oregon, 1843-1849 at 100 (pub. 1853) (collected and published by act of the Oregon Legislative Assembly [January 26, 1853])Laws of Oregon, 1843-1849  (collected and published by act of the Oregon Legislative Assembly [January 26, 1853])" \s "Laws of Oregon, 1843-1849" \c 2 .  As the foregoing shows, the early territorial legislators borrowed freely of the experience and knowledge of other governments, including the common law of England.  However, this legislature made it clear that it retained the authority to change or “modify” the statutory and common law so adopted.  
	A little more than a year later, in July 1845, the territorial legislature proposed and adopted the Organic Law of the Provisional Government of Oregon, which included a basic outline or framework of this state’s future constitution.  M. Deady, General Laws of Oregon, 1845-1864 at 58 (pub. 1866)M. Deady, General Laws of Oregon, 1845-1864  (1866)" \s "Deady" \c 3 .  Article II of this document provided for the law-making power of the formed government:  the power to adopt or enact governing laws “shall be vested in a house of representatives” [ibid. at 60 (article II, section 1)], which “shall have all powers necessary for a legislature of a temporary government not in contravention with the restrictions imposed in this Organic Law” [ibid. at 61 (section 3)] and generally to pass such laws to promote the general welfare of the people of Oregon, not contrary to the spirit of this instrument” [ibid. at 59 (section 6)] and, although this Organic Law included a formulation for a bill of rights, no provision of this document mandated the preservation of the governing common law or limited the legislature’s power to alter or modify that law.
	Such was the law that governed the affairs of the Provisional Government of Oregon — that is, until August 1848, when the Congress of the United States formally established the Territorial Government of Oregon [ibid. at 66].  Section 14 of that act provided expressly for the continuation and further development of the laws that then had been adopted by the provisional government:
“The existing laws now in force in the territory of Oregon under the authority of the provisional government established by the people thereof shall continue to be valid and operative therein insofar as the same not be incompatible with the constitution of the United States, and the principles and provisions of this act; subject, nevertheless, to be altered, modified, or repealed by the legislative assembly by the said territory of Oregon * * *.”

Ibid. at 75–76.  To the extent that there ever existed a question regarding the continuing authority of the provisional government to “modify” the law of the land, or the scope of that authority, that doubt was resolved completely by Congress.  By this act, Congress declared that the laws then in force in the territory and not inconsistent with the laws and Constitution of the United States “shall continue to be valid and operative * * *; subject nevertheless, to be altered, modified or repealed by the legislative assembly of the said territory of Oregon” (emphasis added).
	Thus, notwithstanding the Smothers court’s insistence that the found historical circumstances involving the remedy clause may have arguably revealed that the purpose of such clauses was to protect for all time, to hold sacrosanct, common law “absolute” rights, Oregon’s experience in this arena tells a different story.  Thus, immediately prior to the adoption of this state’s constitution, government was not tied to a stagnant common law; instead, and appropriately so for a developing and energetic state on the western frontier, the laws of the territory would be allowed to develop and evolve and unfold along with the growth and maturation of the governance of this land.  And, in the summer of 1857, the primacy of an unfaltering belief in the principles of governmental growth and evolution and a reasoned development of the law was carried forward into this state’s constitution.  
	In August 1857, a constitutional convention was convened in the territory of Oregon.  Using the constitution of the State of Indiana as a starting point, a guide, the convention delegates worked to create a governing constitution that might best meet the needs of this fledgling state.  As part of that process, a bill of rights was proposed which included an “open court” provision:
	“No tribunal shall be secret but justice shall be administered openly and without purchase completely and without delay; and every man shall have remedy in due course of law for injury done him in his person, property or reputation.”

Carey, The Oregon Constitution, 120.  In its final version, this provision became section 10 of article I, the Oregon Bill of Rights.  As adopted, the wording was little changed — the word “court” was substituted for the word “tribunal” — but its grammatical structure was altered significantly.  But, as noted by the Smothers court:
	“There is no record of the debates surrounding the changes that the committee on the Bill of Rights made to Article I, section 10.  However, in the short time that the committee devoted to drafting the Bill of Rights for the Oregon Constitution, it rewrote Article I, section 12 of the Indiana Constitution of 1851, rather than merely adopting the Indiana provision verbatim.  The committee reorganized the provision to express in one clause all the requirements relating to open courts and to judicial administration.  It expressed in a separate, independent clause the guarantee of remedy by due course of law for injury to person, property, or reputation.”

Smothers, 332 Or. at 114.  Certainly as proposed, the perceived independence of the remedy clause was supported by the use of a semicolon that proceeded and separated that clause from the other “open court” provisions.  However, in its final, adopted version, a comma — arguably a serial comma — was inserted in place of the proposed semicolon.  Thus, as adopted, the claimed grammatical and substantive independence of the remedy clause is highly questionable if not wholly illusory.  When read in this context, article I, section 10 guarantees that justice shall be attained in the courts of this state openly and without delay and an injured complainant may seek a remedy in accordance with a known and established judicial process.  But, the Smothers court disagrees with such a common sense, pragmatic construction of this provision.  
Fortunately, although the exact intended meaning of article I, section 10 and the included remedy clause is subject to much debate, the drafters of this state’s constitution made clear what this provision did not mean.  Specifically, article XVIII, section 7 provides in unambiguous, clear words that the common law then in existence and applicable in the territory of Oregon was not inalienable or sacrosanct:
	“All laws in force in the territory of Oregon when this constitution takes effect and consistent therewith, shall continue in force until altered or repealed.”

Hence, by reason of this state’s constitution and the laws that preceded its adoption, the general common law of England was to continue in force “until altered or repealed” (emphasis added).  This provision thus recognized the continuing authority of future legislatures to change the law then in effect, be it common law or statutory law.
	Again, and notwithstanding the Smothers court’s conclusion regarding the yield of its analysis of the extrinsic historical circumstances that may have led to the adoption of the remedy clause of article I, section 10 of the Oregon Constitution, consideration of the Oregon experience that led directly to the adoption of that provision and a fair, common sense reading of the words and syntax of article I, section 10 indicates that the drafters of this state’s constitution did not regard the remedy clause as providing substantive protection for certain common law absolute rights, but rather, they intended a more practical result:  the constitutional guarantee of the procedural fairness of the remedial process.
	D.	Oregon Supreme Court Caselaw.
	As noted by the Smothers court, the caselaw dealing with the construction and scope of article I, section 10, is extensive; the list of these cases is fast approaching the 300 mark.  With the possible exception of this court’s opinion in Smothers, although many decisions have been recorded, no unifying or generally accepted universal theme or structured analysis finds acceptance in this arena.  Instead, jurisprudence in this subject matter has developed in a situation-specific manner.  Although some might contend that at least related case decisions appear consistent in their analysis, even that presumption is open to serious doubt given the absence of a unified theory of construction.  Indeed, as Justice Van Hoomissen rightly observed:
“This court’s case law throughout the nineteenth and twentieth centuries interpreting Article I, section 10 * * * has failed definitively to establish and to consistently apply one theory regarding the protections afforded by the remedies guarantee.”

Neher v. Chartier, 319 Or. 417, 423, 879 P.2d 856 (1994)Neher v. Chartier, 319 Or. 417, 879 P.2d 856 (1994)" \s "Neher" \c 1 .  Nevertheless, this state’s appellate courts continue with much difficulty to cobble together the “many individually tenable but inconsistent opinions about the remedy clause”.  Hale v. Port of Portland, 308 Or. 508, 529, 783 P.2d 506 (1989)Hale v. Port of Portland, 308 Or. 508,  783 P.2d 506 (1989)" \s "Hale" \c 1  (Linde, J., concurring).  
	Other than perhaps being susceptible of an outcome determinative characterization, the continuation of this methodology and the apparent, but nonetheless selective adherence to the doctrine of stare decisis does not at all advance this court’s article I, section 10 jurisprudence.  Continuation of the court’s current methodology only serves to highlight the existing checkerboard pattern of its caselaw, making virtually impossible any principled attempt to conform the court’s many and disparate opinions into a unified whole.  As observed by Justice Unis:
	“Constitutional interpretation must meet the criteria of good legislation — it must be sensible, clear, precise and consistent — and more:  it must also demonstrate fidelity to the constitution itself.  Constitutional interpretation should also be logical to avoid producing absurd results, clear enough to guide legislatures, litigants, courts, ordinary citizens, and precise to have some meaning beyond unfocused exhortation.  In this case, the court’s interpretation of Article I, Section 10 of the Oregon Constitution (the ‘remedy guarantee clause’) does not, in my view, meet this criteria; it is another individually tenable but inconsistent opinion about the remedy guarantee clause.”

Greist v. Phillips, 322 Or. 281, 303, 906 P.2d 789 (1995)Greist v. Phillips, 322 Or. 281, 906 P.2d 789 (1995)" \s "Greist" \c 1  (Unis, J., concurring in part, specially concurring in part) (internal quotations and citations omitted).  Unfortunately for the most part, the Smothers court’s review and analysis of the cases involving the remedy clause fares no better.  Almost without exception, the Smothers court relies upon a careful selection of cases and the doctrine of stare decisis to prove its point — indeed, given the wide divergence of this court’s prior opinions regarding the construction and application of the remedy clause, there exists a high probability that most rational positions will find some support in the caselaw.  That said, it is noted that the general trend in this court’s early case opinions favored a construction of the remedy clause that limited the power of the legislature to effectively repeal or abolish a right that existed in the common law at the time of the adoption of this state’s constitution.  E.g., Stewart v. Houk, 127 Or. 589, 271 P. 998, 272 P. 893 (1928)Stewart v. Houk, 127 Or. 589, 271 P. 998, 272 P. 893 (1928)" \s "Stewart" \c 1  (guest passenger statute that eliminated a driver’s liability to a non-paying passenger violated the remedy clause because article I, section 10 preserved all common law rights).  In these cases, however, little, if any, consideration was given to the clause itself.  For example, in Stewart, the court held summarily:
	“The purpose of [article I, section 10] is to save from legislative abolishment those jural rights which had become well established prior to the enactment of our constitution.  Such has been the frequent pronouncement of this court * * *.”

Stewart, 127 Or. at 591 (citations omitted).  
Had there been no change in this court’s approach to article I, section 10, there would be much less to argue about.  However, in Perozzi v. Ganiere, 149 Or. 330, 40 P.2d 1009 (1935)Perozzi v. Ganiere, 149 Or. 330, 40 P.2d 1009 (1935)" \s "Perozzi" \c 1 , this court undertook a more careful analysis of article I, section 10 and its historical foundation, finding that “the common law is not a fixed and changeless code for the government of human conduct” [149 Or. at 348] and that the remedy clause of section 10 of the bill of rights is a “due process of law” clause that “guarantees the enforcement of all recognized rights by due course of law” [ibid. at 350].  The court then concluded that, that being the purpose of article I, section 10, the legislature’s enactment of a guest passenger statute, which abolished a driver’s liability for negligence towards a non-paying invited passenger, did not violate the remedies clause of article I, section 10.  Although recognizing that an injured guest passenger had the right at common law to bring an action against the passenger’s negligent driver, the court concluded:  “There was and is no constitutional inhibition against the enactment of our guest statute.”  Id.  
In Smothers, this court attempts to overcome the import of Perozzi by disavowing that court’s analysis because of its introductory reference to U.S. Supreme Court’s opinion in Silver v. Silver, 280 U.S. 117, 50 S. Ct. 57, 74 L. Ed. 221 (1929)Silver v. Silver, 280 U.S. 117, 50 S. Ct. 57, 74 L. Ed. 221 (1929)" \s "Silver" \c 1 , which addressed the constitutionality of Connecticut’s guest passenger statute, wherein the Court stated:
“As the record does not disclose the constitutional grounds on which the appellant challenged the validity of the statute, our review will be limited to the single issue arising under the federal constitution which was considered in the opinion of the court below.  We do not, therefore, elaborate the rule that the Constitution does not forbid the creation of new rights or the abolition of old ones recognized by the common law to attain a permissible legislative objective.”  

Silver, 280 U.S. at 122 (quoted in Perozzi, 149 Or. at 333).  The referenced constitutional issue posed the question:  did Connecticut’s guest passenger statute, which abolished the common law liability of a negligent driver for injuries caused to the driver’s guest passenger, violate the equal protection clause of the fourteenth of amendment of the United States Constitution.  Id.  Stating the obvious, the Smothers court challenged the correctness of the Perozzi court’s reliance on Silver:  “The Equal Protection Clause and the Remedy Clause address distinctly different constitutional concerns.”  The court then went on to state:
“Beginning with Perozzi, the United States Supreme Court’s interpretation of the Equal Protection Clause in Silver, rather than the text, history, and this court’s prior interpretations of the remedy clause became the basis for this court asserting in subsequent cases, that the legislature may abolish absolute, common law rights without violating article I, section 10.”

Smothers, 332 Or. at 118.  However, in so criticizing the decision in Perozzi, the Smothers court did not fully acknowledge that, in referring to “the rule that the Constitution does not forbid the creation of new rights or the abolition of old ones recognized by the common law, to attain a permissible legislative objective”, the U.S. Supreme Court drew upon its prior decisions in cases involving not only the equal protection clause, but also the due process provisions of the fourteenth amendment.  Silver, 280 U.S. at 122.  For example, in stating the rule, the Court relied upon its decision in Pizitz Dry Goods Co. v. Yeldel, 274 U.S. 112, 116, 47 S. Ct. 509, 71 L. Ed. 952 (1927)Pizitz Dry Goods Co. v. Yeldel, 274 U.S. 112,  47 S. Ct. 509, 71 L. Ed. 952 (1927)" \s "Pizitz" \c 1 , wherein the Court held that the enactment by the state of Alabama of a statute imposing liability upon an employer for the death of a third party resulting from the wrongful acts, omission, or negligence of the employer’s employees did not violate the substantive due process aspect of the fourteenth amendment.  The Court noted simply that “the constitutionality [of the Alabama statute] may not be successfully challenged merely because a change in the common law is effected”.  274 U.S. at 116.  See also New York Central R. Co. v. White, 243 U.S. 188, 37 S. Ct. 247, 61 L. Ed. 667 (1917)New York Central R. Co. v. White, 243 U.S. 188, 37 S. Ct. 247, 61 L. Ed. 667 (1917)" \s "New York Central" \c 1  (the adoption of a compulsory workers compensation scheme by the state of New York does not run afoul of the procedural or substantive due process provisions, or the equal protection clause, of the fourteenth amendment even though the act effected a significant change in the common law liability of an employer for the death or injury of an employee).  Thus, although the Silver court’s articulation of the rule that generally recognized a state legislature’s plenary authority to create new rights, or to abolish old ones recognized by the common law, was made with specific reference to the equal protection clause, that same rule would find equal application where a legislative enactment that abolished a common law right was being challenged on due process grounds.  Indeed, a fair reading of Perozzi shows that this court fully understood the broader import of the Silver rule.  
In part support of its determination that the enactment of a guest statute by this state’s legislature did not violate article I, section 10 of the Oregon Constitution, and noting that the “common law is not a fixed and changeless code for the government of human conduct” [149 Or. at 348], the Perozzi court held:
	“Section 10 of article I of the Oregon constitution is a ‘due process of law’ clause.  Many states have in their organic acts a similar provision.  This clause guarantees the enforcement of all recognized rights by due course of law.”

149 Or. at 350.  The court’s resourceful use of the Silver rule was recognized by this court in Noonan v. City of Portland, 161 Or. 213, 88 P.2d 808 (1939)Noonan v. City of Portland, 161 Or. 213, 88 P.2d 808 (1939)" \s "Noonan" \c 1 :
“In Silver v. Silver, the court said that it was unnecessary to ‘elaborate the rule that the Constitution does not forbid the creation of new rights or the abolition of old ones recognized by the common law, to attain a permissible legislative object’.  We held to similar effect in sustaining the validity of a statute which was attacked under article I, section 10, Oregon Constitution:  Perozzi v. Ganiere.  Article I, section 10 Oregon Constitution was not intended to give anyone a vested right in the law, either statutory or common; nor was it intended to render the law static. * * * The legislature cannot, however, abolish a remedy and at the same time recognize the existence of a right.”

161 Or. at 249 (emphasis added) (citation details omitted).  Under these circumstances, the Smothers court’s criticism of Perozzi is at best shortsighted if not altogether wrong.  
	It is also important to recognize that the Perozzi court used the Silver rule as additional, further authority for the holding of the court.  The court’s published opinion shows that the principal basis upon which the court determined that the challenge enactment did not violate the remedy clause of article I, section 10 was based upon the court’s thorough analysis and review of (i) the Oregon caselaw and the decisions from other jurisdictions that addressed this issue [e.g., 149 Or. at 338–345]; (ii) the historical circumstances surrounding the adoption of the Oregon constitution and article I, section 10 [ibid. at 345–348]; and (iii) the text and context of article I, section 10 and the included remedy clause [ibid. at 346–347].  Indeed, and contrary to the Smothers court’s belief that “this court has not previously analyzed [the remedy clause] under the methodology prescribed in Priest v. Pearce, for interpreting an original provision of the Oregon Constitution” [Smothers, 332 Or. at 90 (citation omitted)], the Perozzi court’s analysis is just such a case.  But, in disavowing the Perozzi decision, the Smothers court ignored completely the principal analysis that underpinned the court’s conclusion:
“The right to alter all laws in force in the territory of Oregon when the constitution was adopted, whether the same were of common-law or legislative origin, was reserved to the people of the state by article XVIII, §7.  Indeed, that section of our organic act, which adopted the common law of England, clearly contemplated future changes in the common law, as evidenced in the condition expressed that the common law should continue in force ‘until altered or repealed’.  Moreover, had it been the intention of the framers of the constitution to adopt and preserve the remedy for all injuries to person or property which the common law afforded, they undoubtedly would have signified that intention by exact and specific wording, rather than the language used in article I, §10.

“As indicative of the care taken by the constitutional convention to use definite and unequivocal terms concerning the preservation of certain rights, the prohibition against the passage of ex post facto laws or those impairing the obligation of contracts may be cited.”

Perozzi, 149 Or. at 346–347 (bold emphasis added) (italic emphasis original).  Quite clearly, the Perozzi court’s explication of the wording of the remedy clause, the historical circumstances that led to its creation, and the caselaw surrounding it, stand independent of the court’s reference to the rule in Silver.  Thus, even if the Smothers court was correct in its pointed criticism of Perozzi, the court’s disapproval of the Perozzi decision was not well considered and should, itself, be disavowed.  
The question remains, however, if the remedy clause does not preserve for all time those specific rights regarding “person, property, or reputation” that were recognized in the common law in 1857 when this state adopted its constitution, was the Perozzi court correct in its conclusion that “section 10 of article I of the Oregon constitution is a ‘due process of law’ clause”. 149 Or. at 350.
	It should be noted at the outset that the Perozzi court did not consider the guarantee of “due course of law” as equivalent to “due process of law” in the fourteenth amendment.  In describing article I, section 10, the court was careful to characterize that provision as a “due process of law clause”(emphasis original) that “guarantees the enforcement of all recognized rights by due course of law” (emphasis added).  149 Or. at 350.  The court, thus, viewed the remedy clause as a type of procedural guarantee that is limited in its scope but is nonetheless comparable to the procedural due process aspect of the protections offered by the fourteenth amendment.  In the view of the Perozzi court, the guarantee of “remedy by due course of law” is not equivalent to the broad, more inclusive guarantee of due process of law found in the fourteenth amendment [e.g., Cole v. Dept. of Rev., 294 Or. 188, 191, 655 P.2d 171 (1982)Cole v. Dept. of Rev., 294 Or. 188, 655 P.2d 171 (1982)" \s "Cole" \c 1 ], but it is comparable, in part.  But still the question remains: what does the remedy clause of article I, section 10 guarantee?
	E.	A Principled and Reasoned Construction of Article I, Section 10 of the Oregon Constitution.

	As observed critically by the Smothers court, few if any of this court’s decisions dealing with article I, section 10 have properly analyzed the remedy clause.  For the most part, this court’s analysis usually begins and ends with the observation that the clause guarantees a remedy, but does it?  Article I, section 10 states:
	“No court shall be secret, but justice shall be administered openly and without purchase, completely and without delay, and every man shall have remedy by due course of law for injury done him in his person, property, or reputation.”

The text and syntax of this section discloses that the affirmative guarantee of the remedy clause is conceptually tied to two other guarantees that are directed to the courts.  The first provides that “no court shall be secret”, and the second that “justice shall be administered openly and without purchase, completely and without delay”, speak to a jural process that is founded on the organic concepts of an independent judiciary, equality and fairness of process, and the timely resolution of disputes.  From this conceptual base, the remedy clause continues:  “and every man shall have remedy by due course of law for injury done him in his person, property, or reputation”.  The clause thus guarantees every citizen of this state a “remedy by due course of law” when one suffers an “injury done” to certain specified rights.  When read in gross, the clause is shown to guarantee not “a remedy” but a “remedy by due course of law”.  Moreover, it has long been recognized that not every injury comes within the protective fold of this guarantee; only an “injury done”, one that existed in the law at the time of the harm — a legally cognizable injury — finds protection here.  As observed by Judge Schuman:[[] 	David Shuman was recently selected by the Governor of the State of Oregon to fill a judicial vacancy on the Oregon Court of Appeals.]
“[The] guarantee promises not only some kind of remedy for certain types of injuries, but a remedy that is available in the ‘due course of law’.  Parties alleging an injury receive no guaranteed remedy; rather they receive guaranteed access to a ‘due course’ of legal procedures.  Plaintiffs only gain an entitlement to a remedy if they can make a sufficiently convincing case.  The procedures, in other words, are logically prior to the remedy.

“The words of the remedy guarantee, therefore, indicate that it addresses the procedures available to acquire remedies for injuries, not the substantive content of laws that define those injuries.  Typically, courts adopting this interpretation, also hold that the guarantee is addressed to courts, not to legislatures.”

Shuman, The Right to a Remedy, 65 Temp. L. Rev. 1197, 1222 (1992) The Right to a Remedy, 65 Temp. L. Rev." \s "Shuman" \c 3  (footnotes omitted).  The logic and rational of Shuman’s analysis are compelling, and they are wholly in keeping with the position taken by amicus OADC in this brief.  Here, then, the remedy clause is properly shown only to guarantee a person “due course of law” when seeking a remedy for a legally cognizable injury; and this approach suggests a principled methodology of resolving an article I, section 10 challenge.  
	The remedy clause speaks only, then, to a complainant’s right of access to the judicial process for certain injuries done.  The clause does not, however, address the legislature’s authority in this regard.  At the threshold, the question first presented is:  does the challenged statute recognize or define an injury for which a person may lawfully seek a remedy, or does the statutory provision establish or otherwise address the procedure or process by which a lawful remedy may be sought in this state’s courts.  If the former applies, article I, section 10 is not implicated.  Again, this is so because the remedy clause of article I, section 10 does not address or otherwise limit in any way the legislature’s plenary authority to create or to extinguish any legal right.  Thus, and provided that the legislature’s choice of policy does not run afoul of this state’s constitution or the U.S. Constitution, the challenged statute will stand constitutional scrutiny.  
CONCLUSION
	In the continuing development and progression of this court’s analysis of the meaning and scope of article I, section 10 of the Oregon Constitution, and in consideration of the arguments and principles here being presented, amicus curiae Oregon Association of Defense Counsel urges this court to re-examine its analysis and conclusion in the recently decided case Smothers v. Gresham Transfer; and upon such re-examination, this court should disavow its decision in Smothers and hold that article I, section 10 of the Oregon Constitution guarantees in part that a person who suffers a lawful injury to his person, property, or reputation shall be afforded access to a fair judicial remedial process.  And, inasmuch as plaintiff in the immediate case of Delong v. Yu does not challenge the procedural aspects of those proceedings, this court should hold that, consistent with its re-examination of its decision in Smothers, article I, section 10 of the Oregon Constitution finds no application in this case.
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